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In this briefing note I cover two recent cases from the
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High Court the first of which has some valuable lessons
on how to avoid baking in flaws to your decisions which
may provide the opportunity for challenge and the
second of which offers some hope that an onerous
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terms and conditions negotiated
in future through collective
bargaining arrangements to which
they are not a party.




The transferor must provide
certain information regarding the
transferring employees at least 28
days before the transfer. This is an
increase from the current
requirement to provide such
information 14 days before the
transfer. This will apply to
transfers which take place 3
months after the regulations
come into force.
Employers with fewer than 10
employees may directly consult
affected employees in cases
where there are no existing
appropriate representatives. This
will apply to transfers which take
place 6 months after the
regulations come into force.

An Early Day Motion (EDM) has been
tabled in Parliament calling for the
annulment of the Collective Redundancies
and Transfer of Undertakings (Protection
of Employment) (Amendment)
Regulations 2014. EDMs are used for
reasons such as publicising the views of
individual MPs, drawing attention to
specific events or campaigns, and
demonstrating
the
extent
of
parliamentary support for a particular
cause or point of view; there is, however,
very little prospect of EDMs being
debated.
It is unlikely, therefore, that this EDM will
result in the annulment of the regulations
although it is worth watching this space.

These changes are in the main good news
for employers. In particular the ability to
start collective redundancy consultation
prior to the transfer (subject to the
agreement of the transferor) resolves one
of the more difficult practical issues for
employers under the old TUPE regime. To
ensure compliance with the old regime
employers had to wait until the transfer
had taken place before commencing their
redundancy consultation. The removal of
transfer-connected reasons from the
protection against dismissal and the
restriction on varying employment
contracts should give employers greater
flexibility when managing employees who
have been transferred. The Government
intends to issue guidance on the new
TUPE provisions and this will hopefully
help to clarify the practical impact of the
changes.
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